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LOCAL NEWS

As from July 2017 some changes in the authentication mechanism to use the Commission-
er for Revenue on line services were carried out. The guide outlining these changes may 
be downloaded via the link:

http://vat.gov.mt/en/Online-Services/Documents/Changes%20in%20authentication%20
Mechanism%20for%20CFR%20Services%20v.3.pdf

VAT FISCAL RECEIPT BOOKLETS COURIER SERVICE

The VAT Department is offering a free delivery courier service for on-line fiscal receipt 
booklets orders that do not exceed three booklets. Taxpayers shall, however, remain re-
sponsible for returning used booklets to the subcontractor and the Commissioner shall not 
be liable for any postage costs incurred for the return of the booklets to the subcontractor.

For further information and placing an order see:   http://vat.gov.mt/en/Online-Services/
Pages/Order-Fiscal-Receipts-Books.aspx 

1.1 VAT DEPARTMENT ANNOUNCEMENTS
 
CHANGES IN AUTHENTICATION MECHANISM FOR CFR ON LINE SERVICES

1.2 DECISION OF THE ADMINISTRATIVE REVIEW TRIBUNAL 

In case 56/12 XXX vs Commissioner of VAT (26/07/2017) on a preliminary plea raised by the Com-
missioner, the Tribunal ruled in favour of the Commissioner in that it declared that it was not the 
competent forum to examine applications concerning alleged breaches of the right to a fair hear-
ing. However, the Tribunal dismissed the Commissioner’s remaining claims regarding whether a 
person who is considered to be a representative in terms of Article 66 of the VATA has a right to 
contest certain actions,  such as the issue of a demand note issued to him as representative; and, 
whether the Tribunal has competence to treat and determine an issue concerning the joint and 
several liability of a representative for the payment of any tax, administrative penalties and interest 
due by the person he is representing. Following the ruling, the Tribunal ordered the resumption of 
the hearing of the appeal application limited to those claims in the application where it had ruled 
that it has competence. 



1.3. DECISIONS OF THE COURT OF APPEAL (SUPERIOR JURISDICTION)

In case 221/11 Rees Furniture Co Ltd and Charles Zahra vs Director General (VAT Department) 
decided on 18/07/2017 the Court practically confirmed in its entirety the appealed Civil Court 
(First Hall) decision in that it declared that the demand notice by the Commissioner to Rees Furni-
ture Co Ltd claiming the balance due was invalid at law since it was served after that the company 
went into liquidation; it confirmed that the demand note served to Charles Zahra as representative 
of the company was valid and declared the executive title is yet enforceable since as resulting 
from the evidence, the Commissioner had served the official letter at an address which was not 
the last one notified to him by appellant. In addition, the Court imposed a further fine of €2,000 on 
the applicant, in addition to the established court case fees, since it held the view that the appeal 
was frivolous and vexatious intended only to gain him time.

In case 714/2011 Commissioner of VAT vs Adrian Borg personally and in representation of Borvin 
Aluminium Ltd decided on 18/07/2017, the Court reformed the appealed Civil Court (First Hall) by 
readjusting the amount claimed to be due to the Commissioner.



2.0 EUROPEAN 
NEWS

According to this study, which was published on 28th September 2017, EU countries lost an 
estimated total of €152 billion in Value-Added Tax (VAT) revenues in 2015. The VAT Gap is the 
overall difference between the expected VAT revenue and the amount of VAT actually collect-
ed. The shortfall is principally attributable to fraud and evasion, tax avoidance, bankruptcies, 
financial insolvencies as well as miscalculations. The VAT Gap study is specifically intended 
to measure the effectiveness of VAT enforcement and compliance measures in each Member 
State and offers an important snapshot of the problems of collecting VAT in the EU and what 
needs to be done to improve VAT revenues and consolidate the fight against tax fraud.

In general terms the study found that during 2015, the overall VAT that should have been col-
lected in EU Member States grew by about 4.2 %, while collected VAT revenues rose by 5.8 
%. As a result, the overall VAT Gap in the EU Member States decreased by about €8.7 billion 
in absolute terms, down to €151.5 billion. As a percentage, the overall VAT Gap decreased by 
2.1 % to 12.7 %. In 2015, the highest VAT Gap was recorded in Romania with a percentage 
figure of 37.18 %. In absolute terms, the highest VAT Gap of €35 billion was in Italy. Over-
all, the VAT Gap decreased in most Member States, with the largest improvements noted in 
Malta, Romania and Spain. Seven Member States saw a small increase in their VAT Gaps: 
Belgium, Denmark, Ireland, Greece, Luxembourg, Finland and the UK.

Following the publication of the VAT Action Plan in April 2016, the Commission has worked 
alongside Member States to put in place immediate measures to tackle VAT fraud. It is esti-
mated that a move towards a full scale reform based on a new definitive EU VAT regime to be 
founded on the destination principle, would reduce VAT fraud by 80% in the EU.

Note:  As a follow up to the VAT Gap Study the Commission, on 4th October 2017 published 
its proposal for a VAT reform of the single market. For further reading visit the link:

http://www.zampadebattista.com/vat-alert-vat-reform-single-market/ 

2.1 - COMMISSION PUBLISHES THE VAT 
GAP STUDY FOR 2015



2.2 - ANALYSIS OF A WORKING PAPER FROM THE 108TH 
VAT COMMITTEE MEETING HELD IN BRUSSELS, ON 27 
AND 28TH MARCH 2017

2.2.1 WORKING PAPER NO. 921 REV – SUBSTANTIVE IMPORTANCE OF THE VAT 
IDENTIFICATION NUMBER OF THE RECIPIENT (ACQUIRER OF THE GOODS) FOR 
THE EXEMPTION OF INTRA-COMMUNITY SUPPLIES

In the light of the recent case law of the CJEU, Germany submitted a question concerning the 
substantive significance of obtaining the VAT identification number of the acquirer of goods for 
an intra-Community supply (“ICS”) to qualify as VAT exempt pursuant to Article 138 of the VAT 
Directive.

According to settled CJEU case law, an ICS is exempt from VAT if the conditions laid down in 
Art. 138(1) of the VAT Directive are satisfied, namely, that the right to dispose of the goods as 
owner has been transferred to the purchaser and that the vendor establishes that those goods 
have been dispatched or transported to another Member State as a result of which the goods 
have physically left the territory of the MS of supply.  In addition, the purchaser must meet the 
subjective criteria specified in Art. 138(1) according to which the person acquiring the goods 
must be “a taxable person … acting as such in another MS”. This, by itself, does not imply that 
the person acquiring the goods must trade under a VAT identification number in the course of 
carrying out the acquisition of the goods at issue. The CJEU has clarified that the obligation of 
having a VAT identification number is not part of the substantive conditions for an ICS to qualify 
as exempt from VAT, constituting as it is a formal requirement which cannot undermine the right 
of exemption from VAT where the substantive conditions for an ICS as laid down in Art. 138(1) 
are met. The CJEU has clarified that although in terms of Art. 131 of the VAT Directive, MS have a 
right to set conditions for exemptions to be correctly and straightforwardly applied within their re-
spective territories in order to avoid any possible evasion, avoidance or abuse, such conditions 
must not go beyond the objectives set out in the Directive, namely the exemption from VAT of 
an ICS, if it is established that the supplier, in not providing the VAT identification number of the 
acquirer of the goods, had acted in good faith and any evasion, avoidance or abuse are ruled 
out. At best, the MS after an examination of the facts, may impose an administrative penalty to 
sanction the shortcomings but not allowing the exemption would undermine the right of deduc-
tion of VAT which is guaranteed by the Directive.

Germany argued that the opinion of the CJEU whereby the VAT identification number is a mere 
formal requirement is too narrow, disregards the legal intentions of EU VAT law and furthermore 



places at serious risk the control measures MS have at 
their disposal (basically the VIES database) to combat 
VAT evasion and fraud.

On their part, the Commission Legal Services, after analysing the pertinent CJEU case law 
and taking note of Germany’s arguments, came to the conclusion that:

 (i) the possession of the VAT identification number of the acquirer by the supplier 
is a formal requirement but not a substantive condition of an ICS to qualify as VAT exempt; 
 (ii)  MS can actually render the exemption from VAT of an ICS subject to the con-
dition that the supplier providing the VAT identification number of the person acquiring the 
goods as proof that the acquirer is a taxable person acting as such (in another MS); 
 (iii)  if the supplier is not successful in obtaining the VAT identification number of 
the acquirer, he can prove that the latter is a taxable person acting as such in a different 
way, provided that he (the supplier) had acted in good faith and participation in tax fraud is 
ruled out; and
 (iv)  MS are not precluded from imposing an appropriate and proportionate sanc-
tion on a taxable person who has not taken the necessary measures to obtain a VAT identi-
fication number.



3- UPDATE OF LATEST CJEU DECISIONS IN THE FIELD OF VAT

3.1 Case C-386/16 Toridas

On 26th July 2017, the CJEU delivered its judgement on the application of the exemption 
in Article 138(1) of the VAT Directive in a cross-border supply chain. The dispute in the 
main proceedings concerned the supply of goods (fish) made by a Lithuanian company, 
Toridas, to a company established in Estonia, Megalain, which Toridas treated as exempt 
intra-community supplies on account of the fact that Megalain informed it that the goods 
were being subsequently resold to taxable persons established respectively in Germany, 
Denmark and Poland. The goods were transported by Megalain from warehouses in Lith-
uania to the Member States of the mentioned business customers and Megalain furnished 
Toridas documented evidence that the goods had left the territory of Lithuania. On the other 
hand, the Lithuanian Tax Authority took the view that the supplies between Toridas and Me-
galain were classified as domestic supplies and hence were subject to VAT.

In essence, the issue revolved around which of the supplies in the chain, namely those 
by Toridas to Megalain or those by Megalain to the business customers established in the 
other Member States, constituted an exempt intra-Community supply within the meaning of 
Article 138(1) of the VAT Directive. By reference to settled case law, the Court ruled that 
in the circumstances of a cross-border chain with two successive supplies there can only 
be one supply that is treated as an exempt intra-Community supply, which should lead to 
an intra-Community acquisition for which the customer should account for VAT. The Court 
affirmed that the exemption in Art. 138(1) becomes applicable only if the right to dispose of 
the goods as owner has been transferred to the person acquiring the goods, if the supplier 
establishes that those goods have been dispatched or transported to another Member State 
and if, as a result of that dispatch or transport, the goods have physically left the territory 
of the Member State of supply. On account of the undisputed fact that the (subsequent) 
supply by Megalain to its customers took place before the intra-Community transport, the 
Court ruled that the first transaction by Toridas to Megalain cannot be considered as an 
intra-Community supply but as a domestic supply since the transport is not ascribed to 
the supply of the goods pursuant to the transfer of the right to dispose of the goods as 
owner from Toridas to Megalain. The fact that Megalain, 
as middleman, was established and identified for VAT in 
Estonia, is irrelevant to the conclusion of the Court, even 
though the chain transactions appear to have all the ele-
ments necessary for the application of a triangulation sim-
plification.

The CJEU ruled that Article 138(1) of the VAT Directive 
must be interpreted as meaning that, in circumstances 
such as those at issue, a supply of goods by a taxable 
person established in a first Member State is not exempt 
from value added tax under that provision where, prior 
to entering into that supply transaction, the person ac-
quiring the goods, who is identified for value added tax 
purposes in a second Member State, informs the supplier 
that the goods will be resold immediately to a taxable per-
son established in a third Member State, before he takes 
them out of the first Member State and transports them to 
that third taxable person, provided that that second sup-
ply has in fact been carried out and the goods have then 
been transported from the first Member State to the Mem-
ber State of the third taxable person. 



3.2 CASES C-326/15 DNB BANKA, C-605/15 AVIVA AND C-616/15 COMMISSION 
VS GERMANY 

On 21st September 2017 the CJEU released its judgment concerning these three cases, 
which although distinct, had a common theme, namely the application or otherwise of the 
VAT exemption set out in Article 132(1)(f) of the VAT Directive. This exemption applies to op-
erations of an independent group of persons (IGP), usually referred to as cost sharing agree-
ments and covers services supplied by the IGP to its members (whose activity is exempt from 
VAT or in relation to which they are not taxable persons). Furthermore, these services must be 
directly necessary for each member’s exempt or non-business activity, must be delivered at 
cost (the criterion of exact re-imbursement) and that ‘no distortion of competition’ is produced 
upon its application. 

Whereas in the DNB Banka (referred by Latvia) and Aviva (referred by Poland) the Court was 
asked to clarify the scope and use of the exemption, the other case involved action by the EU 
Commission against Germany for limiting the exemption only to certain sectors to the exclu-
sion of other sectors.

DNB Banka, established in Latvia, provided exempt financial services and to carry out its 
operations received supplies from other companies within the corporate group consisting in 
financial services from its parent company (established in Denmark); IT services from a sister 
company (also established in Denmark); and, a cost allocation from a sister company (estab-
lished in Norway) for software licences acquired from a third party. DNB Banka was invoiced 
for these services at cost plus 5%. The Danish tax authority took the view that the supply of 
services is not exempt from VAT.

The Aviva Group operated in the insurance sector and was considering setting up services 
centres in a number of Member States under its group. The shared services were to consist 
of financial, accounting, IT, administration and HR services, customer services facilities, etc. 
The Polish tax authority challenged the potential application of the exemption on grounds that 
the absence of a reverse charge by the recipients of the services in Poland would produce a 
distortion in competition.

The Court clarified that Article 132(1)(f) of the VAT Directive must be interpreted to the effect 
that the exemption provided for in that provision relates only to IGPs whose members carry 
on an activity which is in the public interest. The supply of services which do not contribute 
directly to the exercise of public interest referred to in Article 132 of the VAT Directive, but to 
the exercise of other exempt activities, such as in particular those referred to in Article 135 
of the VAT Directive (which inter alia include the exemptions for financial and insurance ser-
vices), cannot come under the VAT exemption provided for in the said Article 132(1)(f) of the 
VAT Directive.

On the basis of this consideration the Court ruled that the services supplied by IGPs whose 
members carry on an economic activity in the area of insurance, banking or financial services 
are not entitled to the VAT exemption provided in Article 132(1)(f) of the VAT Directive.

With regard to the case Commission vs Germany, the Court ruled that the scope of the VAT 
exemption for the services rendered by IGPs provided in Article 132(1)(f) of the VAT Directive 
cannot be restricted to a limited number of professions acting in the general interest as was 
the case of the applicable VAT regime in Germany but to all activities which are in the public 
interest referred to in Article 132.



Furthermore, the Court held that its deci-
sion cannot have a retrospective effect 
for the businesses and cannot have a 
direct effect of imposing the obligations 
on an individual, and, as such, cannot 
therefore be relied upon against an indi-
vidual. In that sense, the Court appears 
to be highlighting the principle of legal 
certainty, in that the businesses which 
have relied on earlier court decisions 
should not be disadvantaged in respect of prior periods 
as a result of its current judgment.

Comment:  The above decisions, released in the aftermath of other recent CJEU judgments con-
cerning the application of the IGP exemption regime across the EU, have sent shockwaves to the 
financial and insurance services industries which had up to now benefitted from the applicability 
of the exemption under the national VAT regimes of a number of Member States, notably Lux-
embourg and Belgium. It remains to be seen, however, how and when these Member States will 
adjust their practices to be in line with these CJEU decisions.



   
While every effort was made to ensure that the contents of this newslet-
ter are accurate and reflect the current position at law and in practice, 
we do not accept any responsibility for any damage which may result 
from a change in the law or from a different interpretation or applica-
tion of the local law by the authorities or the local courts.

The information contained in the newsletter is intended to serve solely 
as a guidance and any contents of a legal nature therein do not consti-
tute or are to be interpreted as legal advice. Consulting your tax practi-
tioner is recommended in case you wish to take any decision connected 
to contents of this newsletter.

DISCLAIMER 

Matthew Zampa – Partner mz@zampadebattista.com 
Charles Vella – Senior Manager cv@zampadebattista.com

Should you require further information on the above please contact 


